
JUN 1 4 1973 . 

W i l l i a m  G. Casselnan 11, Esq. 

t 
General  Counsel 
General  S e r v i c e s  A d m i n i s t r a t i o n  
Washington, D .C. 20405 

Dear M r .  Casselman: - 

- 0. 

This i s  i n  response  t o  your r e q u e s t ,  under  t h e  c i r -  
cuinstances s t a t e d  i n  your l e t t e r  o f  June 7,  1973, for the 
opinion of t h i s  Of f i ce  on t h e  q c e s t i o n  whether the N a t i o n a l  
Archives and Rekords S e r v i c e  of t h e  General S e r v i c e s  Adminis- 
, t r a t i o n  may nc?w a l l o w  a c c r e d i t e d  p u b l i c  r e s e a r c h  a c c e s s  t o  
mic ro f i lm c o p i e s  of  t h e  o r i g i n a l  r e p o r t s  of  the  T v e l f t h  
Decennial  Census, t aken  i n  1900. 

As we understand you p o s i t i o n i  it i s  that the r e s t r i c t i o !~  
f o r  a n  unlimii:ed p e r i o d  of t ime of access t o  census records  
now cadi-ffed as 13 U . S . C .  8, 9 ,  end 214, h a s  bee11 supel-sedad 
by 5 507(b) of t h e  F e d e r a l  Records Act af  1950, now c o d i f i e d  
as 4C U.S.C.  2104. The l a t t e r  s e c t i o n  p rov ides  t h a t  s t a t u t o r y  
r e s t r i c t i ~ n s  a n  a c c e s s  t o  r e c o r d s  t h a r  arc b i n d i n g  c n  an 
agency head s h a l l  a l s o  b i c d  the Adminis t i -a t s r  o f  Gonexal 
S e r v i c e s  w i t h  r e s p e c t  t o  r e c o r d s  t ransfer red  t o  h i s  cus tody 
or t h a t  o f  t h e  A r c h i v i s t  o f  t he  United S t a t e s ,  buk that suck 
s t a t u t o r y  r e s t r i c t i o n s  s h a l l  remsin i n  f c r c e  on ly  dur ing t h e  
f i r s t  f i f t y  y e a r s  of  t h e  r e c o r d s r  existence u n l e s s  e;itended 
by t h e  Admin i s t r a to r .  With r e s p e c t  t o  t h e  mi.crofilm copi-es 
of t he  p a r t i c u l a r  census r e c o r d s  h e r e  a t  issue, w e  u n d e r s t a n d  
t h a t  they  were t r a n s z z r r e d  t o  t h e  Natiosal A r c h i v e s  i n  1953 
pursuan t  t o  a 1952 agreement between t h e  A r c h i v i s t  and t h e  
D i r e c t o r  of t h e  Eurezu of t h e  Census (Director) v713ich p r ~ v i d e d  
t h a t  t h e y  xouid net be a v a i l a b l e  f o r  p u b l i c  r e s e a r c h  u n t i l  
t h e  l n p s e  of sevcn ty - tvo  years f rom t h e  d a t e  sf-the census ,  
and then  o n l y  u n d z r  c i r c i ~ ~ s e a r . c e s  p ro t ec t ing  a g e i n s t  d i s c l o s u r e  
to t h e  d e t r i m e n t  of any i n d i v i d u a l .  



- 

7 

i-. t 

It appears t h a t  t he  t r a n s f e r  occurred i n  t h e  fo l lowing 
manner: 

Xn 1949 t h e  o r i g i n a l  schedules of t h e  Twelfth and 
Four teenth  Censuses were transferred from t h e  Department 
of  Commerce t o  t h e  National  Archives because they were n o t  
needed f o r  t he  cu r r en t  worlc o f  t he  Bureau of t h e  Census, C - 
and i n  any event  Census had mi-crofilm copies.  The t r a n s f e r  

'document r e c i t e d  t h a t  l e g a l  custody of the r e p o r t s  was being 
o f f i c i a l l y  t r ans fe r r ed  t o  Archives sub jec t  t o  a r e s t r i c t i o n  on 
pub l i c  access .  This t r a n s f e r  was mzde under t h e  1934 National  
Archives Act (48 S t a t .  1122) which was l a te r  repealed by t he  
A c t  of September 5 ,  1950, enact ing t h e  Federal Records Act 
of 1950 (64 S t a t .  570, 583, 590), providiag a new system of 

I governmental records  management. 

I 

In 1952 t h e r e  was an exchange of l e t t e r s  between Census 
9nd Archives covering t h e  sub jec t  of p e r i o d i c a l  t r a n s f e r s  
of census r e p o r t s  t o  t he  h'ational Archives and Records Service ,  
an admin i s t r a t i ve  u n i t  of General Services  Adminis t ra t ion.  

I 
€ I  This  exchange provided f o r  a t r a n s f e r  of t h e  o r i g i n a l  sched- 

ules of each decennial  populz t ion census when t h e s e  a r e  no 
longer  needed f o r  a c t i v e  s t a t i s t i c a l  u s e ,  the nega t ive  micro- 

I f i l m  of t he se  popula t ion schedules f o r  which the Bureau of 
t h e  Census possesses adequate p o s i t i v e  microf i lm copies ,  and 
t h e  p o s i t i v e  microfilm copies  of those  popul-ation census 

I 
schedules which t h e  Bureau of t he  Census no longer  d e s i r e s  
t o  r e t a i n  f o r  re fe rence  use. " The arrangexenc f u r t h e r  provj-deG 
t h a t  "the master  s e t  of nega t ive  microfilm t o  b e  t r ans fe r r ed  
s h a l l  be preserved a s  t h e  permanent records of t h e  decennia l  

I popula t ion  census schedules * a and (3) that a f t e r  seventy- 
two years  from the  e n u ~ e r a t i o n  d a t e  of a decennia l  census,  
t h e  Nat ional  Archives and Records Service m a y  d i s c l o s e  infor- 
mation contained i n  these  records  f o r  use in IegFt imate  h is tcr ica i . ,  
genea log ica l  o r  o t h e r  wortil-while research.  t I I  

pursuant  t o  t h i s  agreement t h e  nega t ive  microf i lm o f  
t h e  1300 and a number of  o t h e r  census schedules were t r ans fe r r ed  . 

from t h e  Department of Commerce t o  a ragioca* f e d e r a l  records 
center  o f  t h e  National  Archives and Records Serv ice .  La t e r ,  

\ 
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the o r i g i n a l  schedules  were p h y s i c a l l y  d i sposed  o f  by 
Archives .  I n  19G1 t h e  microf i lms  s o  t r a n s f e r r e d  were 
t a k e n  from t h e  Center  and depos i t ed  i n  Arch ives ,  

The General  Counsel o f  t h e  Depertment o f  C o m e r c e  
t a k e s  t h e  d i f f e r i n g  p o s i t i o n  t h a t  a f t e r  t h e  enactment  i n  - 
1950 of  5 507(b) ,  supra ,  t h e  Bureau of t h e  Census had no v 

, a u t h c r i t y  t o  t r a n s f e r  census r e c o r d s  t o  t h e  R a t i o n a l  
Archives  and Records S e r v i c e ,  s i n c e  t h e  a p p l i c a b l e  census 
l a w s  r e q u i r e  t h a t  census r e c o r d s  c o n t i n u e  t o  be  s u b j e c t  
t o  a c o n f i d e n t i a l i t y  requirement  i n d e f i n i t e l y ,  and could 
n o t ,  t h e r e f o r e ,  be s o  t rans£-erred t h a t  t h e y  become s u b j e c t  
t o  t h e  F e d e r a l  Records Act 

On June  28, 1972, a t  t h e  r e q u e s t  o f  t h e  Department of 
Commerce, t h e  Admin i s t r a to r  announced t h a t  t h e  1900 census 
r e c o r d s  would n o t  be opened t o  p u b l i c  a c c e s s  pending reso-  

' l u t i o n  o f  c o n f l i c t i n g  q u e s t i o n s  on c o n f i d e n t i a l i t y  o f  
i n d i v i d u a l  census r ecords  and p u b l i c  a c c e s s  t o  t h i s  i n f o r -  
mation.  Oil June  7 ,  1973, you renewcd your  ear l ie r  1972 
r e q u e s t  f o r  our  op in ion  on t h e  q u e s t i o n  o f  such  a c c e s s .  

For t h e  reasons  d i scussed  h e r e z f t e r ,  i t  i s  o u r  view \ 
t h a t ,  2s a m a t t e r  o? law, t h e  t r a n s f e r  o f  t h e  census  rec-  1 

l 
o r d s  t o  t h e  Na t iona l  Archives and Records S e r v i c e  was I 
a u t h o r i z e d ,  and t h e  r e c o r d s  a r e  now s u b j e c t  t o  t h e  p r o v i s i o n  I 
of t h e  Federa l  Records Act removing the s t a t u t c r y  r e s t r i c t i o n  : 
on c o n f i d e n t i a l i t y  a f t e r  f i f t y  y e a r s .  Thus ,  t h e  a u t h o r i t y  
t o  pe rmi t  access  a t  t h i s  t i m e  r e s t s  w i ~ h  t h e  Admin i s t r a to r .  
W e  e x p r e s s  no views on t h e  p o l i c y  q u e s t i o n  of whether  it 
i s  a p p r n p r i a t e  t o  p e m i t  such  a c c e s s .  J 

We t u r n  f i r s t  t o  a review of t h e  r e l e v a n t  census  s ta t -  
u t e s .  Under $ 5  1 8  and 21  of t h e  A c t  of  >!arch 3 ,  1899 (30 

? . S t a t .  1014, 1019-20), which a u t h o r i z e d  t h e  Twelf~h and sub- 
s.equent censuses ,  a  Census employee ~7as r e q u i r e d  t o  t ake  a n .  
o a t h  t h a t  he would n o t ,  w i thou t  t h e  ~ i i - e c t o r t s  a u t h o r i t y ,  
cormnunicate any i n f o m a t i o n  ob ta ined  i n  t h e  pe r fo rnance  o f  
h i s  d u t i e s  t o  any unauthorized person.  P e n a l  s a n c t i o n s  

t 

,." 
were imposed f o r  v i o l a t i o n  of t h i s  d u t y  o f  c o n f i d e n t i a l i t y .  



( .  ' The 1909,Act a u t h o r i z i n g  t h e  T h i r t e e n t h  a n d  subsequent  
censuses  conta ined  s i m i l a r  p r o v i s i o n s ,  b u t  wi th  more s e v e r e  
p e n a l t i e s .  L/ , 

The 1919 A c t  f o r  t h e  Four teenth  and subsequent  censuses  
a l s o  contained s i m i l a r  p r o v i s i o n s ,  b u t  edded (1) a r e q u i r e -  
ment t h a t  on ly  sworn Census employees could examine i n d i -  
v i d u a l  r e p o r t s  by a b u s i n e s s  e n t e r p r i s e ,  and (2) a d i s -  . - * 
c r e t i o n a r y  a u t h o r i z a t i o n  f o r  t h e  D i r e c t o r  t o  make c e r t a i n  
' information a v a i l a b l e  t o  S t a t e  and l o c a l  o f f i c i a l s ,  p r i v a t e  
concerns,  and i n d i v i d u a l s ,  s o  long a s  i t  was n o t  used t o  
t h e  de t r iment  o f  an i n d i v i d u a l .  2/ S i n i l a r  b u t  s t r e n g t h e n e d  
p rov i s ions  were con ta ined  i n  the-1929 Act f o r  t h e  F i f t e e n t h  
and subsequent censuses .  3 /  .This Act remained i n  e f f e c t  u n t i l  
t i t l e  13 of  t h e  Uni ted  states Code was c o d i f i e d  i n  1954 (68 
S t a t .  1012). 

The 1899 Census Act and each succeeding Act c i t e d  above 
s p e c i f i c a l l y  r e p e a l e d  t h e  preceding a c t  end a l l  l a w s  and 
p a r t s  of l a w s  i n c o n s i s t e n t  with t h e  l a t e s t  enactment.  The 
l e g i s l a t i v e  r e p o r t s  on t h e s e  Acts do n o t  i n d i c a t e  why t h e  
r e p e a l s  were couched in t h i s  form. There is, hovever ,  2 
s t a t ement  r e s p e c t k g  irhe r e p e a l s  i n . t h e  Ilouse r e p o r t  on t h e  
Acf of August 3i, i354 (68 S t a t .  1012) ,  cod i fy ing  t h e  census 
l a w s .  1-3 U.S.C. 3 n o t e .  

" ~ h e s e  r e p e a l i n g  p rov i s ions  are somewhat am- 
biguous,  b u t  i t  was probably t h e  i n t e n t  of  
Congress 5: it: t o  cont inue  i n  effect a i l  pro- 
v i s i o n s  of t h e  Act of Mar. 3,  1899, t h a t  were 
n o t  i n c o n s i s t e n t  wi th  t h e  Act o f  J u l y  2, 1909. I !  

H.R. Rep. No, 1980, 83rd Cong., 2d S e s s .  6. 

T h i s  s ta tement  s u g g e s t s  t h a t  t h e  c o n f i d e n t i a l i t y  p r o v i s i o n s  
would cont inue  t o  bind Census employees w i t h  r e s p e c t  t o  

- p r i o r  censuses d e s p i t e  t h e  r e p e a l e r s .  The  General  Counsel 

' 1/ 36 Stat. 1. - 
2 /  40 S t a t .  1291. - 
3/ 46 S t a t .  21- - 



* 
of  t h e  Department of Comerce  s t a t e s  t h a t  the Census Bureau 
and t h e  Department have i n t e r p r e t e d  t h e  p r o h i b i t i o n s  on d i s -  
c l o s u r e  i n  a g i v e n  Census A c t  as a p p l i c a b l e  n o t  o n l y  t a  
r e p o r t s  t a k e n  the reunder ,  bu t  a l s o  t o  l i k e  r e p o r t s  t a k e n  
under comparable p r o h i b i t i o n s  i n  e a r l i e r  census  l a w s .  We 
concur  i n  t h i s  conc lus ion ,  but  t h a t  does r e s o l v e  t h e  
i s s u e .  

. . 

6 The r e s t r i c t i o n s  on d i s c l o s u r e  of  census  r e c o r d s  bind- 
i n g  Census Bureau employees a r e  a l s o  b i n d i n g  on  o t h e r  f e d e r a l  
agenc ies  t o  which census records  may be  t r a - a s f e r r e d .  I n  1944 
t h e  Department of Coiraerce, p r i o r  t o  t r a n s f e r r i n g  c e r t a i n  
census r e c o r d s  t o  t h e  Nat ional  Archives,  r eques ted  t h e  opin-  
i o n  o f  t h e  A t t o r n e y  General-  i s  t o  whether  the A r c h i v i s t  would 
be bound t o  accord  t h e  r c c o r d s  t h e  same c o n f i d e n t i a l  t r e a t -  
ment as w a s  r e q u i r e d  of  t h e  Census Bureau. A c t i n g  At to rney  
General  Fahy adv i sed  t h a t  t h e  A r c h i v i s t  was l e g a l l y  bound 
under t h e  193& N a t i o n a l  Archives Act ,  s u p r a ,  t o  observe  
t h e  v a r i o u s  c o n f i d e n t i a l i t y  p rov i s ions  r e s p e c t i n g  census  
r e c o r d s  t r a n s f e r r e d  t o  h i s  custody. (40 Op. A.G. 326 (1944)). 

I' The Opinion r e f e r r e d  t o  t h e  p o l i c y  o f  i n s u r i n g  a g a i n s t  un- 
', a u t h o r i z e d  u s e  o f  census informat ion  d e t a i l e d  a t  g r e a t e r  l e n g t h  

i n - a n  e a r l i e r  o p i n i o n  holding t h a t  census r c c o r d s  could nct 
be made a v a i l - a b l e  t o  t h e  Department o f  Labor t o  ass is t  i k  i n  
a s t u d y  of  i n d u s t r i a l  cond i t ions  i n  a p a r t i c u l a r  c i t y .  
36 Op. A.G. 362 (1932). I n  t h e  1944 Opinion t h e  Ac t ing  

1 1  A t t o r n e y  General  observed: It  would r e q u i r e  v e r y  c l e a r  
language i n  a g e n e r a l  s t a t u t e  r e l a t i n g  t o  the cus tody  o f  
r e c o r d s  t3  j u s t i f y  a t t r i b u t i n g  t o  Congress a n  i n t e n t i o n  
t o  d e p a r t  from t h a t  p o l i c y ,  and t h e r e  i s  no such clear 
i n t e n t i o n  i n  t h e  Archives Act. I I 

When t h e  o r i g i n a l  records  of t h e  1900 Census were t r a n s -  
f e r r e d  t o  t h e  N a t i o n a l  Archives i n  1049, t h e r e  was no such 
g e n e r a l  s t a t u t e  i n d i c a t i n g  an i n t e n t  t o  d e p a r t  from t h e  non- 
d i s c l o s u r e  p o l i c y .  Thus, a s  t h e  A c t i r g  A t t o r n e y  G e n e r a l ' s  
op in ion  i n d i c a t e d ,  t h e  A r c h i v i s t  was bound by t h e  r e s t r i c t i ~ i ~ s  



c- - 
on d i s c l p s u r e  contaj-ned i n  t h e  cecsus  laws. A/ The q u e s t i o n  
t h a t  remains i s  t h e  l e g a l  e f f e c t  of t h e  l a t e r  enactment o f  
t h e  F e d e r a l  Records Act i n  1950 and t h e  subsequent  t r a n s f e r  
of t h e  microfi l rh  cop ies  of t h e  r e c o r d s  of  t h e  1900 census.  

I n e r c e  s t a t e s  . The General  Counsel of  t h e  Department o f  COT, 
w 

t h a t  had t h a t  Department been aware of  the p r o v i s i o n s  of  t h e  - 

b e d e r a 1  Records Act when i t  was pending i n  Congress,  i t  would 
have o b j e c t e d  t o  i t ,  o r  a t  l e a s t  r eques ted  an exemption from 
t h e  f i f t y - y e a r  d i s c l o s u r e  p-rovis ion f o r  census  r ecords .  Al- 8 

though t h e  Department of Commerce d i d  i n  f a c t  have a n  oppor- 
t u n i t y  t o  ccmment on a simi-lar p r o v i s i o n  and i n t e r p o s e d  no 

a n  o b j e c t i o n  i s  
x p t i o n  f o r  
as n o t  mere 

I 

In  t e s t i f y i n g  on the proposed F e d e r a l  Records Act ,  
D r .  Wayne C.  Grover, then  A r c h i v i s t ,  exp la ined  t h a t  t h e  pur-  
pose  o f  t h e  f i f t y - y e a r  l i m i t a t i o n  on res t r i c t l o n s  on d i s c l o -  
s u r e  was t o  aake  records  a v a i l a b l e  f o r  s c h o l a r l y  r e s e a r c h  a f t e r  
a s u i t a b 2 e  per iod  of t ime. He c i t e d  the popul-ation census 
schedu les  as  a n  example of records .which  were then  sub- 
j e c t  t o  i n d e f i n i t e  r e s t r i c t i o n s  on d i s c l o s u r e ,  b u t  would 

4 /  The record  of t h e  Na t iona l  Archives Accession Inven to rv  - J 

11 r e f l e c t s  t h i s  under t h e  Heading B i n d i y ~  R e s t r i c t i o n s  on 
I I U s e  o f  t h e  ~ e c o r d s " ,  where it i s  s t a t e d :  These  r ecords  

may n o t  be exainined by o r  cop ies  of o r  in fo rmat ion  from 
them provided by 2ny person excep t  by pe rmiss ion  of t h e  
D i r e c t o r  of  t h e  Census. I I 

5/ The Bureau of t h e  Budget r e q ~ e s t e d  c o m e n t s  froin s e v e r a l  - 
depar tments ,  i n c l u d i n g  Commerce, on H.R. 8416, 81.st Cong. 

- Title V t h e r e o f  i s  v i r t u a l l y  i d e n t i c a l  t o  T i t l e  V of t h e  
b i l l  that became t h e  Federa l  Records Ac t ,  Coamlerce submit ted  
no comments. F i l e  ~ 6 - 1 / 4 9 . 2 ,  S e r i e s  47.1bJ Records of Bureau 
o f  t h e  Budget, Na t iona l  Archives Record Group 51. 



f '  

. , be covered by the  f i f t y - y e a r  l i m i t  i n  t h e  b i l l .  6 /  The 
l e g i s l a t i v e  r e p o r t s  on the  b i l l  r e f l e c t  rhe srveeping a p p l i -  
c a t i o n  of the f i f t y - y e a r  l i m i t a t i o n  on d i sc lo su re  r e s t r i c -  
t i o n s  : 

I& .Pa * The t h i r d  proviso  i s  new, It provides  f o r  
terminat ing a l l  r e s t r i c t i o n s  ( re fe r red  t o  i n  t h i s  
subsec t ion  [507b]) a f t e r  t he  records t o  which .Y - 
they a r e  a p p l i c e b l e  have been i n  ex i s t ence  for 
50 years  unless  o therwise  de temined  by t h e  
Administrator  wi th  r e spec t  t o  s p e c r f i c  bodies  
of  records ,  This p rov iso  would enable t h e  
Adminis t ra tor  t o  extend the  r e s t r i c t e d  per iod 
upon a proper shoving of need f o r  such ex tens ion ,  
but \.70uld otherwise  provide u-eneral r e n e a l  clause 
to s t a t u t o r v  and o t h e r  res t rFctFons  z o v e r n l n ~  
t h e  use of r e c o r d s  by s cho la r s  and t h e  p u b l i c  

. g e n e r a l l y .  " (Emphasis suppl ied .  ) 7J 

I n  our view, t h e  p l a i n  language of 44 U.S.C. 21C4 a s  w e l l  
as i t s  h i s t o r y  c o n s t i t u t e ,  i n  t he  Acting Aktorney ~ e n e r a l ' s  

I I words i n  t h e  1944 opinion,  very  c lear  language in a gane ra l  
s t a t u t e  r e l a t i n g  t o  custody of records  t o  j u s t i f y  a t t i b u t -  

- i n g  t o  Congress a n  i n t e n t i o n  t o  depar t  f ron  that [nondis-  
c losure ]  po l icy .  J I 

The Department of Commerce does not  ques t ion  t h e  appl i -  
c a b i l i t y  of 44 U.S.C.  2104 t o  records  i n  t h e  custody of t h e  
Arch iv i s t .  It mainta ins ,  however, cha t  after 1950 the 

6 /  Hearings To Acend thz  F ~ d r r a l  P r o n e r t y  and Ad21 in i s t r a t ive  - - 
Services  A c t  of 19h9 Ecfore t h e  E s ~ c u ~ 2 - . 7 c  and L s q i s l a t i u e  -- - - Reorganization Suk~cor~~L  t t e e  of t h e  House C o ~ a i  t cez  on Ex- 
pend i tu re s  i n  t he  Executive Deoar taents ,  81s t  Cong.,  2d 

- Sess.  98. 
* 

7 1  S. Rep. No. 2140, 8 1 s t  Cong., 2d Sess.  16; H.R. Rep.  - 
No. 274.7, 81st Cong., 2d Sess.  15. 



, 
D i r e c t o r ' o f  t h e  Census had no a u t h o r i t y  t o  t r a n s f e r  add i -  
t i o n a l  census  r e c o r d s  knowing t h a t  they vould b e  s u b j e c t  t o  
t h e  f i f t y - y e a r  l i m i t a t i o n ,  o r  t o  e n t e r  i z t n  2n agreement  v i r h  
the A r c h i v i s t  t o  p r o t e c t  the  records  from d i s c l o s u r e  f o r  
only seventy-  two y e a r s .  

The A c t i n g  At to rney  General  held i n  1944, and t h e  Depart- 
ment o f  Commerce concedes,  t h a t  t h e r e  was no l e g a l  b a r r i e r  - ..- 
$0 t h e  t r a n s f e r  of  census r ecords  t o  t h e  Archives  f o r  cus tody  - 
and p r e s e r v a t i o n  under t h e  1934 Nat ional  Archives  A c t ,  swra  -. 
s u b j e c t  t o  t h e  then  a p p l i c a b l e  r e s t r i c t i o n s  on d i s c l o s u r e .  
In o u r  view, t h e  a u t h o r i t y  of t h e  D i r e c t o r  i n  1953 t o  t r a n s f e r  
t h e  mic ro f i lm c o p i e s  of  t h e s e  records  was n o t  a l t e r e d  by t h e  
c o n g r e s s i o n a l  d e c i s i o n  t o  inpose  a t i n e  l i m i t  on d i s c l o s u r e  
r e s t r i c t i o n s .  W e  see no l e g a l  o b j e c t i o n  t o  the 1953 t r a n s f e r  
of t h e  mic ro f i lm n e g a t i v e s  t o  a r e g i o n a l  f e d e r ~ l  r e c o r d s  c e n t e r  
o r  t h e  subsequent  1961- d e p o s i t  o f  them i n  t h e  National Archives/ '  

B Iqhether o r  n o t  t h e  D i r e c t o r  had a u t h o r i t y  t o  enter into 
t h e  1952 agreement p r e s e r v i n g  t h e  census r e c o r d s  from d i s -  
c l o s u r e  f o r  s e v e n ~ y - t w o  y e a r s ,  t h e  A r c h i v i s t  had u n i l a t e r a l  
a u t h o r i t y  t o  add such  a r e s t r i c t i o n  unZer 44 U.S.C. 2104. t3/ 
While t h e  p o l i c y  expressed i n  t h e  agree-.ent h2s a p p a r e n t l y  

I 
I I 

' 

not  been formal ized  i n  an  order"  of t h e  A r c h i v i s t ,  i t  has  
I been adhered to , and  t h e  census records  i n  q u e s t i o n  have been 

p rese rved  from d i s c l o s u r e  u n t i l  t h i s  t i n e .  Kc c o i ~ c l u d e  t h a t  
under 44 U.S.C. 2104 t h e  A r c h i v i s t  hss  t h e  s u t h o r i t y  e i t h e r  
t o  c o n t i n u e  t h e  d i s c l o s u r e  r e s t r i c t i o n s  "by o r d e r "  o r  t o  
release t h e  census r ecords  f o r  a c c r e d i t e d  p u b l i c  r e s e a r c h .  
Whether he should extend the. res t r i c t i c ; i s  f o r  a f u r t h e r  
per iod is  a matter o f  p o l i c y  on which w e  express no op in ion .  

8/ The ~ d m i n i s t r a t o r ' s  a u t h o r i t y  under t h e  s t a t u t e  has  been  - 
de lega ted  t o  t h e  A r c h i v i s t .  GSA Pfanual G S  i, Vol. G S  1-2 ,  
Delegat iol l  o f  A u t h o r i t y ,  da ted  March 1952, ch. 11, P a r t  4 ,  

. S e c t i o n  401.00 Archives and Records, 400.01, F e d e r a l  Records 
. Act o f  1950, paragraph g. 



A c ~ p y  of t h i s  l e t t e r  i s  being furnished to t h e  General 
Counsel of the  Department o f  Commerce. 

Sincerely, 

Robert G .  Dixon, Jr, 
Ass i s t an t  Attorney General 
Off ice  of Legal Counsel 


